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was held entitled to the insurance money. Skinner v. Houghton, 48 Atl. 85. It is 
difficult to distinguish the situation of the unpaid vendor, before conveyance of 
title, from that of a mortgagee; .and by the great weight of authority, where the 
mortgagee insures for his own benefit, the right of subrogation exists in behalf of 
the insurance company. Carpenter v. Providence etc. Co., 16 Pet. 495. 



Covenants Bunning with Land — Whether Broken Covenants Pass 
to Grantee. — The common-law rule that only unbroken covenants of title run 
with the land, recently received careful consideration by the New York Court of 
Appeals, in Qeiszler v. DeCraaf, 59 N. E. 993, and was repudiated. 

In 2 Minor's Inst. (4th ed. ) 717, it is said that " no covenant which is broken 
is capable of being afterwards assigned at law. When, therefore, a covenant is 
violated, the suit must be brought by the party at that time interested, and not by 
one to whom the land may afterwards have come by assignment " — citing Dickinson 
v. Hoomes, 8 Gratt. 353, 396; Marbury v. Thornton, 82 Va. 705; Washington etc. 
Bank v. Thornton, C3 Va. 164. In none of these cases was the precise question 
involved, and what was said on the subject was obiter. 

The rule had its origin in the familiar common-law principle denying the 
assignability of choses in action — unbroken covenants running with the land con- 
veyed being almost, if not quite, the sole exception. 

In dealing with the question, the New York court, in the principal case, said : 

" It was the general rule of the common law that all covenants for title ran 
with the land until breach. In this State it has been held that a breach of the 
covenants of seisin, of right to convey, and against incumbrances occurred, if at 
all, upon delivery of the deed, while those for quiet enjoyment, warranty, and for 
further assurance were not broken until an eviction, actual or constructive. 
Eawle, Cov. (5th ed. ), sec. 202, and note. And -it has been generally held that 
those of the former class do not run with the land, while the latter do. The 
foundation of this distinction is not clearly traceable among the early English 
decisions. The principal reason for it, however, seems to have been that at com- 
mon law no privity ofestate or tenure existed between a covenantor and a remote 
covenantee, and, therefore, when a breach of a covenant of title occurred, if it 
was not such a covenant as was affixed to the land and ran with it, it could not be 
taken advantage of by a remote covenantee or a stranger to the original covenant , 
since it was, as to him, a mere chose in action, and at common law choses in action 
were not assignable. But now choses in action are assignable, and the question is 
whether the ancient law concerning the covenant against incumbrances has sur- 
vived the reasons upon which it was founded. 

" The operation of the common-law rule upon the grantee seeking to enforce the 
covenant against incumbrances was always inconvenient, and the rule itself ex- 
ceedingly illogical. While it was held that the breach occurred upon delivery 
of the deed, it was also held that the covenantee could not recover more than 
nominal damages until he had paid off the incumbrance, or had been actually or 
constructively evicted. Delavergne v. Norris, 7 Johns. 358; Hall v. Dean, 13 
Johns. 105; Stanard v. Eldridge, 16 Johns. 254; Crant v. Tollman, 20 N. Y. 191; 
McCuckin v. MMank, 152 N. Y. 297, 46 N. E. 490. It was virtually held that, 
when the incumbrance was a money charge which the grantee could remove, 
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there were two breaches of the covenant— one nominal, entitling the party to but 
nominal damages, and the other substantial, to be made good by the actual dam- 
ages sustained — and an action and recovery for the first breach was no bar to an 
action and recovery for the second. Eaton v. Lyman, 30 Wis. 41; Id. 33 Wis. 34. 
This rule did not apply to permanent incumbrances which the covenantee could 
not remove, such as easements and the like, since he had the right in those cases 
to bring his action immediately on the breach, and recover just compensation for 
the real injury. 

" A learned writer, commenting on the condition of the law of covenants as it 
formerly existed, stated the situation quite accurately in the following language: 
' It is evident from these cases that the current of American authority tends, with 
but little exception, towards the position that on total breach a covenant, though 
annexed to the realty, becomes a merely personal right, which remains with the 
covenantee or his executors, and does not descend with the land to heirs, nor run 
with it on any future assignment to third parties. The result of this doctrine, as 
generally applied in this country, is to deprive covenants which, like those for 
seisin or against incumbrances, if not good, are broken instantaneously, of all 
efficacy for the protection of the title, in the hands of the assignee, even when 
the loss resulting from the breach has fallen solely upon him. Thus the right of 
action on covenants, originally intended for the benefit of the inheritance in all 
subsequent hands, is denied, under this course of decision, to the purchaser of the 
land, although the party really injured.' 1 Smith, Lead. Cas., p. 192, note by 
Hare & Wallace. 

"In England the law became so uncertain in this respect, as the result of con- 
flicting decisions (Kingdon v. Nottle, 1 Maule & S. 355; Id., 4 Maule & S. 53; 
Spoor v. Green, L. B. 9 Exch. 99), that the controversy was set at rest by the 
enactment of a statute which provided that the covenants should run with the 
land unless otherwise restricted in the conveyance. 44 and 45 Vict., c. 41, sec. 7. 
The same result has been accomplished in most of our sister States, either by 
judicial decision or by statute, where the covenant against incumbrances runs with 
the land. 

" In this State, since the enactment of the Code making choses in action assign- 
able, it has been held that the covenant againt incumbrances passes with the land 
through conveyances to a remote grantee. Coleman v. Bresnahan, 54 Hun. 619, 
8 N. Y. Supp. 158; Clarke v. Preist, 21 App. Div. 174, 47 N. Y. Supp. 489. 
But it has been held in the case at bar that it does not, and that proposition is 
based upon the common-law rule and upon a former decision of the same court. 
Building Co. v. Jenekt, 19 App. Div. 314, 46 N. Y. Supp. 2. With this conflict 
of views concerning the nature and effect of the covenant against incumbrances, 
and the remedy for a breach of it, this court should adopt the rule best adapted to 
present conditions, and which seems most likely to conform to the intention of the 
parties, and to accomplish the purpose for which the covenant itself is made. 
The covenant is for the protection of the title, and there is no good reason why it 
should not be held to run with the land, like the covenant of warranty or quiet 
enjoyment. The principle which was at the foundation of the common-law rule 
that choses in action were not assignable having become obsolete, there is no 
reason that I can perceive why the rule should survive the reason upon which it 
was founded. We hold, therefore, that the covenant against incumbrances at- 
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taches to and runs with the land, and passes to a remote grantee through the line 
of conveyances, whether there is a nominal breach or not when the deed is 
delivered." 

As the Virginia courts will probably follow the ancient rule, supported as it is 
by extra-judicial approval in the Virginia cases cited, it is worthy of consideration 
whether conveyancers should not insert a clause by which the grantor shall in all 
cases expressly assign to the grantee the benefit of any covenants of title held by 
him of his predecessor. Certainly under our statute authorizing the assignment 
of choses in action, an express assignment of such broken covenants would carry 
the benefit of them to the grantee. 



